9 See R. HOWELL, =supra note 6, at 62-79; Meyers, The Privileges and Immunities of Citizens in the Several States (pt. 1), 1 MIcH. L. REv. 286 (1903) . 10 Throughout this Article, I use state "residence" synonymously with "citizenship" or "domicile," words which traditionally have been used to indicate the state in which one makes his or her home or, more specifically, the state either in which one lives and intends to remain indefinitely or in which one most recently has lived with this kind of intent. See 470-73 (1963) ; L. TamE, supra note 3, § 6-32, at 408. Although state "residence" frequently is used interchangeably with "citizenship" to. denote the state in which one makes his or her home, it is also used to denote the state in which one currently lives with or without an intent to stay permanently See Reese & Green, That Elusive Word, "Residence," 6 VAxD. L. REv. 561, 564 (1953). The Court's tactic thus consisted of construing a statutory reference to.
[Vol. 19.8:379-In more recent years, the Court has committed itself explicitly -to a reasonableness test like the one that it at least on occasion 2 tacitly had applied in the past. Most notably, in a passage that, .as Hicklin v. Orbeck confirms, 13 remains authoritative today, the Court -declared in 1948 in Toomer v. Witsell:
Like many other constitutional provisions, the privileges and immunities clause is not an absolute. It does bar discrimination against citizens of other States where there is no substantial reason for the discrimination beyond the mere fact that they are citizens of other States. But it does not preclude disparity of treatment in the many situations where there are perfectly valid independent reasons for it. Thus the inquiry in each case must be concerned with whether such reasons do exist and whether the degree of discrimination bears a close relation to them. The inquiry must also, of course, be conducted with due regard for the principle that the States should have considerable leeway in analyzing local evils and in prescribing appropriate cures. 14 In addition, although the Court's opinions in Toomer and a later case, Doe v. Bolton, 5 appeared to intimate that the Court no longer "residence" in this latter sense and then finding no privileges and immunities violation on the theory that the clause speaks to discrimination on the basis of citizenship alone. As argued forcefully in B. CUIUE, supra at 470, any distinction between "residence" and "citizenship" is necessarily irrelevant because, if it were relevant, it would afford states a relatively painless way to circumvent the clause. At the expense only of its citizens living temporarily outside the state, a state would be able to discriminate against the overwhelming majority of noncitizens-all but those living temporarily in the state-as much as it pleased. The Court's latest decisions essentially repudiate the relevance of this distinction to analysis under the clause. See, e.g., Hicklin v. Orbeck, 437 U.S. 518, 524 n.8 (1978); Toomer v. Witsell, 334 U.S. 385, 397 (1948) .
For examples and discussion of other techniques employed by the Court to -avoid the results dictated by its announced approach, see L. TamE, supra note 3, § 6-32, at 407-08 & n.26; Note, The Equal Privileges and Immunities Clause of the Federal Constitution, 28 COLUm. L. REv. 347 (1928). 12 Commentators differ in their assessments of the Court's consistency in applying its unarticulated reasonableness test. Compare L. TmE, supra note 3, § 6-32, at 408 ("The reasonableness exception thus tempered the otherwise rigid impact of -the privileges and immunities clause but did so in an unpredictable and seemingly arbitrary manner.") with B. Cunnm, supra note 11, at 468-73, 473 (the Court's activities generally are explicable in terms of a "'reasonable classification' principle').
13 See Hicklin v. Orbeck, 437 U.S. 518, 525-26 (1978 takes seriously the need to decide fundamentality, 1 the Court subsequently has affirmed that this determination remains a vital part of its approach: in 1978, it squarely rested its approval of the law in Baldwin v. Fish & Game Commission on a finding that the right at issue, elk hunting for sport, was not fundamental. 17 The Toomer reasonableness test, with its demand for a "substantial" relationship between means and end, 1 8 therefore does not apply to all laws discriminating against people domiciled outside the state, but only to ones that affect rights thought to be fundamental. Laws disadvantaging nonresidents as to rights not fundamental for purposes of the privileges and immunities clause may overstep the bounds of lawful discrimination set by the fourteenth amendment's equal protection clause 19 or may conflict with other constitutional guarantees. 20 Under the Court's analysis, however, they do not violate the privileges and immunities clause.
In this Article, I do not challenge the Court's various express and implicit determinations over the years with regard to the fundamentality of certain privileges and immunities and with regard to the reasonableness of specific residence classifications. Instead, I
16 See L. TamE, supra note 3, § 6-33, at 410-11. 17436 U.S. 371, 388 (1978) . 18The Court in Toomer used the phrase "substantial reason" to refer to the means-end relationship alone and not to the weightiness of the state's goal. 334 U.S. 385, 398 (1948) (allusion to "valid objectives"); id. 398-99 (attention exclusively to whether or not "reasonable relationship" exists). See Hicklin v. Orbeck, 437 U.S. 518, 527 (1978) (Toomer test stated in terms of whether discrimination against nonresidents bears "a substantial relationship to the particular 'evil' they are said to present"); B. CummE, supra note 11, at 473 (under Toomer, classification must be "reasonably related to legitimate policy"); L. TamE, supra note 3, § 6-33, at 411 n.17 ("The Toomer Court spoke only in terms of substantial connection to valid state objectives.") (Emphasis in original).
19 In State Autonomy in Choice of Law: A Suggested Approach, 52 S. CaL. L. REv. 61, 86 (1978) , I maintained that, in keeping with its reasons for declaring race to be a "suspect" basis for classification under the equal protection clause, the Court should treat residence classifications as suspect. In fact, however, the Court has not treated them as such. See, e.g., Baldwin v. Fish & Game Comm'n, 436 U.S. 371, 388-91 (1978) . It has acted on the premise that, in and of itself, classification by residence triggers rational basis review rather than the "strict scrutiny" associated with suspect classifications. Under the Court's approach, the only justification for reviewing a residence classification with any amount of rigor lies in the importance of the individual interest at issue. See Simson, supra note 6, at 663-64.
20 For example, the "dormant" or unexercised commerce clause, U.S. seek to demonstrate that the Court's two-step approach requiring these determinations represents an inadequate conception of the framers' intent in adopting the privileges and immunities clause. Part I argues that the purposes underlying the privileges and immunities clause indicate its applicability to any privilege or immunity granted to residents but denied to nonresidents. Part II suggests that, although a literal reading of the clause is untenable, its language calls for more rigorous review of residence classifications than the Court's reasonableness test affords. Finally, part III examines the implications of my proposed interpretation of the privileges and immunities clause for some of the principal types of residence classifications currently in effect.
I. THE ScoPE OF THE CLAUSE
Although not extensive, the available evidence of the framers' aims in drafting the privileges and immunities clause establishes that the clause at least partly was designed to minimize friction among the people of the various states and among the states themselves. 21 The clause is an abbreviated version of the fourth article of the Articles of Confederation, an article which began with an affirmation of the importance to national unity of extending to outof-staters the privileges and immunities enjoyed locally:
The better to secure and perpetuate mutual friendship and intercourse among the people of the different States in this Union, the free inhabitants of each of these States, paupers, vagabonds, and fugitives from justice excepted, shall be entitled to all privileges and immunities of free citizens in the several States ....
22
In a pamphlet published contemporaneously with the framing of the Constitution, Charles Pinckney of South Carolina, the delegate to the Constitutional Convention generally recognized as the author of the Constitution's privileges and immunities clause, 23 25 it seems reasonable to infer that familiar principles-specifically, those spelled out in the provision of the Articles of Confederation on which the clause plainly was basedwere widely understood to inform the clause. Lastly, in a brief allusion in The Federalist to the privileges and immunities clause of the new Constitution, Alexander Hamilton provides further support for the claim that the clause was drafted with interstate harmony and cooperation in mind. According to Hamilton, the clause "may be esteemed the basis of the Union." 26
In view of the framers' deep commitment to representative government, 2 7 it also seems appropriate to suppose that, in placing some constraints on states' freedom to discriminate against nonresidents, the framers were moved in part by democratic ideals. Basically, laws disadvantaging nonresidents, outsiders in the fullest sense to the enacting state's legislative process, clash with principles of government that the drafters of the Constitution held in highest esteem. Laws of this sort epitomize government without the consent of the governed. 28 At first glance, the suggestion that these concerns played any part at all in the adoption of the privileges and immunities clause may appear unusual: after all, residents ineligible to vote also are outsiders to the political process, yet they received no federal constitutional protection against unjust discrimination by the state until the fourteenth amendment became law in 1868 If the framers adopted the privileges and immunities clause for either or both of the above reasons, it is not plausible that they intended coverage by the clause of particular privileges and immunities to depend on whether they are ones, in the words of Corfield v. Coryell, "which are, in their nature, fundamental; which belong, of right, to the citizens of all free governments." 31 First, the relationship between the fundamental or nonfundamental character of a privilege or immunity and the amount of interstate friction generated by its selective denial to nonresidents is highly speculative. The friction created by discrimination as to fundamental rights is not obviously substantial, while that created by discrimination as to nonfundamental rights is not obviously insubstantial. Indeed, it is not at all clear that friction from the former type of discrimination is always greater than friction from the latter. 3 2 Second, the fundamental or nonfundamental nature of a right is irrelevant to the extent to which a law that discriminates against nonresidents with regard to the enjoyment of that right satisfies democratic norms. The only factor relevant in this respect is nonresidents' exclusion from the political process that disadvantaged them.
More broadly, these two explanations for the special solicitude shown nonresidents by the drafters of the privileges and immunities clause imply not only that the fundamental or nonfundamental character of a privilege or immunity is irrelevant to its protection under the clause. They also imply that no one privilege or immunity is Only with respect to those "privileges" and "immunities" bearing upon the vitality of the Nation as a single entity must the State treat all citizens, resident and nonresident, equally....
. . . Equality in access to Montana elk is not basic to the maintenance or well-being of the Union.... Whatever rights or activities may be "fundamental" under the Privileges and Immunities Clause, we are persuaded, and hold, that elk hunting by nonresidents in Montana is not one of them.
inherently any more or less deserving of protection than another. First, an attempt to rank privileges and immunities in terms of the relative impact on national unity of their discriminatory allocation seems entirely too hypothetical, too impervious to principled application, to be fairly located within the framers' intent. 33 Second, an attempt to rank privileges and immunities in terms of the relative inconsistency with democratic ideals of their discriminatory allocation cannot help but be unsuccessful because the source of this inconsistency-nonresidents' lack of input into the process that singled them out for disadvantage-does not vary from right to right. If some residence classifications should be upheld under the clause and others struck down, the reason thus is not that some rights are more important than others for purposes of the clause. All rights fall within its scope.
II. A STANDARD OF REVIEW
If the framers' goals in protecting nonresidents from discrimination were those that I have described, they also militate in favor of reading the privileges and immunities clause as a blanket prohibition on residence classifications. By invalidating even the most reasonable residence classifications, a court promotes both of these ends. Although residence classifications supported by weighty state justifications generally may be less offensive to nonresidents and less provocative to sister states than wholly arbitrary classifications, it is not at all evident that any interstate friction that they create is constitutionally insignificant. Furthermore, a residence classification closely related to a legitimate state goal may well be "fairer" in some objective sense than one that irrationally discriminates against nonresidents, but it is no less objectionable in terms of government by the consent of the governed.
On its face, the privileges and immunities clause appears to constitutionalize the blanket prohibition that these underlying policies suggest. It speaks in absolute, uncompromising terms-noncitizens "shall be entitled" to "all" privileges and immunities3 4 There should be little question, however, that, whether or not the framers actually thought about the implications of disallowing all residence classifications, they did not "intend," in any realistic sense -3 On the various levels of generality at which the framers' intent may be understood, see P. BnEsT, CONSTrrUTIONAL DECISIONMAXING 41-44 (1975) , and sources cited therein. The claim made in the text is that such an attempt to rank privileges and immunities does not fall within the broadest conception of the framers' intent.
34 U.S. CONST. art. IV, § 2, ci. 1.
[Vol. 128:379 of the word, 85 for the clause to be interpreted literally. Most obviously, it would have been odd to say the least for the framers to prohibit states entirely from using residence classifications while they themselves made state residence relevant in article I both to a person's eligibility to represent a state in the House or Senate 16 and to the size of a state's delegation in the House. 87 More important, however, the framers could not have intended to incapacitate states totally from disadvantaging nonresidents because the effect would have been to destroy the integrity of one of the basic units of the federal system that they envisioned-the state. Very simply, if states could not limit to their residents voting in state-wide elections and holding of high elected office, they would cease to be the separate political communities that history and the constitutional text make plain were contemplated.
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If the privileges and immunities clause thus cannot logically be read to say what it appears to be saying, it may be plausible to assume, as the Court does, that it is saying a good deal less. Indeed, in calling for a substantial nexus to a legitimate end, 39 the Toomer reasonableness test arguably demands in "fundamental" rights contexts more than the clause's due. For the many years before the equal protection clause was added to the Constitution, the privileges and immunities clause was nonresidents' only federal constitutional protection against discrimination. As a result, without denying that it served a meaningful role at the time of its adoption, the privileges and immunities clause may be construed as a bar on only wholly arbitrary residence classifications.
Considerably more plausible, however, is the assumption that the clause means something fairly close to the ordinary connotation of its words. To be sure, the obvious exceptions to a strict reading of the clause-restrictions on voting and office-holding-do establish that the framers could not have intended to subordinate all state interests to the national policies behind equal treatment of residents and nonresidents. The state's justification for these exceptions is so potent, however, that their existence hardly implies that the framers chose their words carelessly in drafting the clause and that the words therefore are most appropriately ignored. Rather, the existence of these particular exceptions is fully consistent with the notion that the framers used language calculated to convey a general rule or presumption of unconstitutionality that would yield only in an extreme case. Basically, then, I propose that the Court approach the mandate of the privileges and immunities clause in much the same way as it does the seemingly unyielding prohibition of the first amendment. 40 The Court's response to the need to find room in the first amendment for some limitations on free expression has not been to assume that the first amendment's "no law" admonition means simply "no unreasonable law." Instead, its response has been to place a heavy burden of justification on any law materially abridging speech. 41 The particular accommodation of federal and state interests that I believe best reflects the framers' specific aims in drafting the privileges and immunities clause and their general goals for the federal system is summarized by a standard of review that invalidates any residence classification not shown by the state to be necessary to serve a significant state objective. 42 On the one hand, this standard strikes the balance heavily in favor of the policies underlying the forceful prohibition on discrimination expressed in the clause. It vindicates these policies unless the state carries the heavy burden of proving that classification on the basis of state residence is the most effective means available to it for serving an important goal. If the state can serve its goal as precisely by alternative means not beyond its capacity to implement, these policies therefore prevail. 43 disregarding it in part, it seems to me reasonable to cast on the governmental agency that would introduce an exception the burden of establishing that it is a valid exception, and not to cast on the man whose speech is being abridged the burden of showing that the exception is not a valid exception. (Emphasis in original.) 42 Contrast the Court's approach, described at text accompanying notes 12-20 "upra. 43 The imperfection of a residence classification is a good, but not conclusive, indicator that the classification lacks the necessary means-end relationship required by the proposed standard of review. An imperfect classification is necessary when the state cannot make the classification more precise without impairing severely its ability to govern effectively, see Simson, supra note 6, at 679-80, 687 n.121, or when the goal being served resists by its very nature more precise implementation, see text accompanying notes 76-77, 80-81 infra.
other hand, this standard recognizes that, as the decisionmaking bodies traditionally vested with primary authority and responsibility to provide for the general welfare, states have a strong claim to use residence classifications essential to further ends that are important, though perhaps not critical or "compelling," 4 to their residents' well-being. 40 Residence classifications for purposes of voting and office-holding no doubt would satisfy the more stringent requirement that the state's interest be not only significant but compelling.
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As the following discussion invites one to infer, however, few other necessary residence classifications would meet this higher test. The effect of requiring a compelling rather than a significant state interest almost certainly would be to narrow substantially states' prerogatives and opportunities for experimentation.
III. THE STANDARD APPLIED

A. Bar Admissions
One of the most common types of residence classifications is the statute or court-made rule making residence a qualification for admission to the state bar. 47 According to various courts and com44The term "compelling" is the one commonly used by the Court in equal protection and other individual-rights contexts to indicate a governmental interest of the highest order. See Simson, supra note 6, at 675-77, 679.
45The difference between a state's interest in promoting its residents' wellbeing and its interest in advantaging its residents over nonresidents should be kept in mind. The former interest is a perfectly valid one in light of the special reciprocal relationship between a state and its residents, the persons who make the state their home. They are the individuals "most likely to benefit or burden its operations." Simson, supra note 19, at 75. In contrast, the latter interest is unconstitutional because it in effect is nothing more than an interest in frustrating the enjoyment of one's core right under the privileges and immunities clause to be free from discrimination based solely upon the fact of one's nonresidence. In some instances, then, a state legitimately may disadvantage nonresidents relative to residents as a means to promote its residents' wellbeing, but it may never disadvantage nonresidents relative to residents as an end in and of itself.
46 Cf. Simson, supra note 6, at 677 (compelling nature of laws vital to "governmental stability and effectiveness" derives from the state's "need to protect its ability to function effectively in the people's behalf"). mentators, laws of this sort protect the public from attorneys incompetent in local law, 48 screen out morally unfit lawyers, 49 and facilitate the smooth and efficient administration of justiceP°U nder the proposed standard of review, these laws are unconstitutional because, even assuming that the objectives that they serve are significant, 1 they serve none of these objectives with the necessity that the privileges and immunities clause demands . 2 First, if the state wishes to safeguard people from lawyers not skilled in the intricacies of its law, a residence classification is an almost irrational means of doing so. As a result of day-to-day contact with the state and its people, resident attorneys conceivably may acquire knowledge about local customs and events that they otherwise would not have acquired and that deepens their under- Because this purpose seeks to achieve a result that the commerce clause was designed to prevent, it is not a legitimate state interest and therefore does not arguably support denying nonresidents admission to the bar. For more on illegitimate purposes, see note 45 supra. 5xThis qualification, one intended to emphasize that the absence in the text of any discussion of the importance of particular objectives neither endorses nor disputes their "significant" status, will not be reiterated elsewhere in part III. It should be understood as implicit, however, in any instance in which, without reaching the issue of the importance of a specific objective, I claim that a residence classification is insupportable in terms of that objective.
52The Court has never ruled on the constitutionality under the privileges and immunities clause of a residence requirement for admission to the bar. In Suffling v. Bondurant, 409 U.S. 1020, aff'g mem. 339 F. Supp. 257 (D.N. Mex. 1972) (three-judge court), however, it summarily affirmed a lower court decision rejecting an equal protection challenge to a six-month durational residence requirement. For a recent attempt to apply the Supreme Court's two-step privileges and immunities approach to residence requirements for admission to the bar, standing of local law. This potential benefit associated with state residence is so slight and hypothetical, however, that residence in one's state of practice offers virtually no promise of competence in local law and residence outside of the state holds no real threat of incompetence 5 3 Instead, adequacy in this respect almost certainly turns on factors such as prior education, diligence, and research techniques. A state concerned about providing its people with lawyers well-versed in local law far more reasonably would pursue alternatives, such as improving the methods of testing bar applicants' familiarity with its law and requiring lawyers to pass periodic examinations on issues of state law as a condition to continued practice in the state.
Second, a residence classification for bar admissions is also highly imprecise in identifying persons not morally fit to practice law in the state. Some resident attorneys arguably behave more ethically than they would if they lived outside their state of practice, because they feel a personal stake in the welfare of the community most immediately affected by their work and because they are more susceptible to pressures from the local bar and community to act responsibly. Any correlation between ethical behavior and in-state residence, however, is marginal at best. Many nonresidents can be expected to practice law honestly in the state, and some resident attorneys can be expected to do so reprehensibly, because the individual lawyer's personal code of ethics and moral fortitude influence behavior much more than his or her place of residence. 4 If a state is serious about limiting admission to its bar to persons whose behavior will be beyond reproach, it has available to it demonstrably more effective means of pursuing its goal than a residence requirement. In particular, it can devote materially more resources to investigating bar applicants' backgrounds 55 and to enforcing its code of professional ethics.
Finally, a prohibition on nonresidents becoming members of the state bar is a needlessly severe means of coping with any problems that an attorney's out-of-state residence may pose for the administration of justice in the state. For example, although a residence requirement for admission to the bar helps ensure that clients wishing to sue their attorneys for malpractice will not find themselves faced with the inconvenience of bringing causes of action out- side their home state, it is hardly a necessary device for securing this end. A long-arm statute giving the state's courts personal jurisdiction over nonresident attorneys in suits for wrongs committed in the course of their practice in the state accomplishes the purpose equally well. Similarly, while the exclusion of nonresidents from the bar alleviates certain difficulties for local courts and opposing counsel with regard to serving notices and pleadings, statutes providing for service by mail can achieve substantially the same result. 5
B. Public Office and Employment
States typically disqualify nonresidents from holding elected office 57 and from working for the state in various nonelected capacities. 5 8 In addition, they often grant residents a preference in competing for certain state jobs. 59 Laws disadvantaging nonresidents in these ways generally have been explained in terms of one or more of three goals: reducing unemployment in the state, 60 First of all, if the state wishes to ensure that its citizens are gainfully employed, a residence classification is no better than a plausible means of doing so. On the one hand, if the state hires any of its residents already employed in the private sector, it furthers its goal only to the uncertain extent that private employers hire unemployed residents to fill the openings created. On the other hand, the state can serve its objective at least as effectively by jobtraining programs and other less drastic means. 4 Similarly, as a device to avoid the disruption to governmental operations caused by rapid turnovers in state personnel, classifying by residence is manifestly flawed. On the one hand, it is patently under-and overinclusive. Although, by definition, state residence indicates an intent to make one's home in the state for the foreseeable future,65 it is no guarantee that someone will continue to work for the state in one capacity for a substantial period of time. Furthermore, though implying an intent to settle outside the state, nonresidence does not necessarily mean-especially with regard to nonresidents who live permanently within daily commuting distance of places of public employment in the state-that someone will remain in a state job only briefly. On the other hand, by alternative means such as monetary and fringe-benefit rewards for lengthy tenure in a state job, the state can limit personnel turnover with greater success.
In contrast, as discussed briefly with respect to high elected office, 66 some residence classifications denying nonresidents opporthis proprietary interest theory remains to be seen. The Court emphasized in Hicklin that the Alaska statute under review "extends to employers who have no connection whatsoever with the State's oil and gas, perform no work on state land, have no contractual relationship with the State, and receive no payment from the State," id. 530, and held that the privileges and immunities clause prevents Alaska from requiring private employers to prefer State residents for, in the words of the statute, "all employment which is a result of oil and gas leases, easements, leases or right-of-way permits for oil or gas pipeline purposes, unitization agreements or any renegotiation of any of the preceding to which the state is a party after July 7, 1972," ALAs. STAT. ANN. § 38.40.050(a) (1977) . See also Hicklin, 437 U.S. at 531 n.15 (distinguishing Heim and Crane on the ground that the Court in those cases did not rule expressly on the privileges and immunities objection raised). In Baldwin v. Fish & Game Comn'n, 436 U.S. 371 (1978), the Court stated in dictum that "[n]o one would suggest" that the privileges and immunities clause requires states to allow nonresidents to run for public office. Id. 383. Moreover, the Court's indulgent attitude toward residence classifications for office-holding is evidenced by its summary affimance of a decision that a seven-year durational residence requirement for governor comports with the equal protection clause. tunities to serve or work for the state are necessary to promote the state's compelling end of maintaining its intended place in the federal system as a discrete political entity. More specifically, in order to carry out its traditional function of deciding autonomously which policies to pursue in its people's best interests, the state must limit to its residents, the class of persons who identify with it most closely, any public office or employment involving substantial discretion in making policy decisions that significantly affect the general welfare. Thus, at one end of the spectrum, the state leg-itimately may make state residence a qualification to run for governor or to be appointed to the state board of education. At the other end, the state may not validly make state residence a qualification to run for local dogcatcher or to be hired for the custodial staff in a state office building. Between these extremes, many close cases obviously will arise, and the Court would be expected to identify the end of the spectrum to which they are closest. In the course of deciding the range of opportunities for public office and employment that a state may deny to resident aliens, the Court in effect has begun this task. , J., dissenting) . In particular, consider Justice Marshal's observation in Foley that "the phrase 'execution of broad public policy in Sugarman cannot be read to mean simply the carrying out of government programs, but rather must be interpreted to include responsibility for actually setting government policy pursuant to a delegation of substantial authority from the legislature." 435 U.S. at 304. clusion that these occupations call for the type of broad policy decisions that only a full-fledged member of the body politic should be allowed to make. 7 2
C. Public Higher Education
In administering state-supported colleges, graduate schools, and professional schools, states ordinarily require nonresidents to pay considerably higher tuition than residents. 7 3 They also typically limit the number of places available to nonresidents. 7 4 As long as the tuition charged nonresidents does not exceed the costs of educating them, a residence classification for tuition purposes survives the rigorous scrutiny that, under my analysis, the privileges and immunities clause prescribes. Classifying by residence for admiscitizens in our society.... In shaping the students' experience to achieve educational goals, teachers by necessity have wide discretion over the way the course material is communicated to students; Foley v. Connelie, 435 U.S. 291, 298 (1978) : "Clearly the exercise of police authority calls for a very high degree of judgment and discretion, the abuse or misuse of which can have serious impact on individuals." 72 In dismissing an equal protection challenge to a New Jersey law requiring police to make their home in the city where they work, the court in Krzewinsld v. Kugler, 338 F. Supp. 492 (D.N.J. 1972) (three-judge court), relied primarily upon a state interest other than one of the three mentioned above-specifically, the interest in ensuring community respect for and cooperation with law enforcement personnel. It accepted the view expressed in a presidential task force report that "'local residence avoids the impression that the police come from the outside world to impose law and order on the poor and minority groups and also avoids the risk of police isolation from the needs, morals and customs of the community .... . Id. 500 (quoting ThE PnismErr's CommsssroN oN LAw ENFoRcEmENT AND T ADmnmTsRAw o oF Jus-ncE, TAsK Focxe REPORT: THE PoLicE (1967)). Under the proposed privileges and immunities standard of review, it is dubious that this state interest peculiar to the municipal law enforcement context explains adequately the discrimination against out-of-staters effected by the New Jersey law, which has been repealed, and others like it, e.g., MAss. CFN. LAws ANN. ch. 31, § 58 (1979). Although a municipal residence requirement may be helpful as a means of maintaining healthy relations between the community and the persons charged with keeping its members within lawful bounds, it probably is not necessary to this end. Greater care and sophistication in recruiting, training, and supervising police would appear to be an equally or more effective means of securing the community's confidence and good will. Finally, for essentially the reasons set forth in note 47 supra, the fact that laws classifying by municipal residence disadvantage some state residents along with all out-of-staters does not preclude their invalidation under the privileges and immunities clause. sions purposes, however, fails to satisfy this elevated standard of review. 7 5 A practice of charging nonresident students for all or most of the costs of educating them while asking resident students to pay relatively little or nothing for their education is valid due to a combination of factors. First, although the objective served by this practice-the fair distribution of the costs of funding public higher education in the state-probably is not critical to the general welfare, it is no less than significant to the people's well-being. Second and less obviously, the relationship between this practice and the objective that it serves is a necessary one. When the state requires nonresident but not resident students to compensate the state's taxpayers fully or in large part for the costs of their education, it takes into account as precisely as possible the disparate contributions made over time to the state's treasury by resident students and their parents, on the one hand, and by nonresident students and their parents, on the other. 7 6 Thus, although most, if not all, nonresident students no doubt pay some taxes to the state during their years at the state school, and many nonresident students' parents may have occasion to pay some taxes to the state as well, resident students and their parents typically pay far more. Unlike nonresident students, resident students-personally and through their parents-generally have paid, are paying, and will continue to pay taxes to the state for owning property, earning income, and consuming goods and services within it. Furthermore, although the assumption that resident students' contributions to the state treasury differ dramatically from those of nonresident students obviously is imperfect, the classification that it helps explain is as precise as possible in light of the impossibility of predicting future contributions with any degree of exactness.
The unconstitutionality of nonresident admissions quotas derives from their less-than-necessary correlation to either of the two goals that they are designed to serve: protecting the fiscal integrity of a system that offers the state's residents tuition-free or low-cost [VOL 128:379 higher education, 77 and limiting for purposes of educational quality the size of the state's institutions of higher learning. 78 First, if, as argued above, the state legitimately may charge nonresidents for the costs of educating them, it should not need a nonresident admissions quota to keep the costs of higher education in the state within feasible bounds. The state of course may find it more expensive to offer residents tuition-free or low-cost higher education without a nonresident quota than with one. In order to accommodate a larger student body without sacrificing institutional quality, the state may need, for example, to add faculty and to expand its schools' physical facilities; and as the state invests in these improvements, the cost per pupil may well rise. 79 With nonresident students being subject to tuition fees equal to the costs of educating them, however, the state almost certainly will not find it so much more expensive that the costs of operating without a quota become insuperable.
Second, the state's option of assessing nonresidents their fair share of its education bill also makes a nonresident admissions quota unnecessary for preserving for state residents the advantages of learning in a relatively small, high quality institution. If existing state schools are inadequate to serve this goal, this option facilitates the state's funding of additional schools. It keeps any resulting rise in cost per pupil within feasible bounds. The fact that the state may not be able to educate as many residents in a particular, existing institution as it did previously is constitutionally inconsequential, because the state has no material interest in educating its residents in a specific school. Instead, its only substantial interest in this regard is in providing its residents with the type of benefits conferred by the small, quality institution that it esteems.
D. Basic Necessities
States generally allocate welfare and medical assistance benefits only to their own residents. 8 0 In doing so, they conform to the strictures of the proposed privileges and immunities test because they serve as well as possible a goal significant to their citizens' wellbeing-the equitable distribution of the costs of alleviating poverty 77 See Bornstein, supra note 73, at 350-51. 78 Cf. Clarke, supra note 73, at 47 (acknowledging special need for admissions preference for residents in schools "of national excellence or other attractiveness").
79 For a brief discussion of the concepts relevant to a formal economic analysis of this possibility, see P. SAmuELSON, EcoNowncs 465-71 (10th ed. 1976).
in the state. 8 1 Although indigent residents who qualify for public assistance may not at present contribute materially more in taxes to the state than do indigent nonresidents, the former may have contributed materially more in the past, and the hope is that public assistance at this time will enable them to become more productive and contribute materially more in the future. Further, although the premise that indigent residents ultimately compensate the state's taxpayers much more adequately than do indigent nonresidents plainly is inexact, the classification that it supports is as precise as the state's rather open-ended goal permits.
E. Access to Courts
By statute or common law, courts in various states are authorized to treat a plaintiff's residence outside of the forum state as a basis for dismissing his or her suit against a nonresident or a foreign corporation over whom the court has acquired personal jurisdiction.
2 In addition, some states have long-arm statutes that may be invoked by resident, but not nonresident, plaintiffs in order to sue nonresidents or foreign corporations in the legislating state's courts with regard to acts performed or to be performed in the state. Disadvantaging nonresidents in these ways is explained by the state's interest in protecting local plaintiffs from the ill effects of crowded dockets.
8 4 Under the approach to the privileges and immunities clause suggested in this Article, these residence classifications should be struck down because they are not necessary means to this end.
resources to accommodate nonresident plaintiffs on an equal basis with resident ones. It should be emphasized that the state legitimately may use a fee differential to take into account the fact that the state's residents finance its courts' operations through taxes and nonresidents generally do not. By tailoring nonresident plaintiffs' court fees as closely as possible to the burden that they impose on the state's judicial system, the state would disadvantage nonresidents in a manner necessary to achieve its significant goal of allocating equitably the costs of administering its courts.
F. Recreational Licenses
A majority of states require nonresidents to pay more than residents for licenses to hunt in the state. 6 In addition, some states either make nonresidents ineligible for licenses to hunt certain types of game 87 or impose a ceiling on the number of nonresidents who may be issued hunting licenses for particular species of wildlife. 88 For reasons similar to ones already discussed, 9 fee differentials that achieve as precisely as possible a fair distribution of the costs to the state of game management and conservation meet the proposed privileges and immunities standard of review. They are necessary to serve an objective important to popular well-being. If, on the other hand, the higher fees charged nonresidents exceed the sum essential to compensate the state's taxpayers for payments made in nonresidents' behalf, the state's licensing scheme cannot withstand an attack under the privileges and immunities clause. 90 Schemes of the latter sort bear some nexus to the state's interest in conserving game for its residents' future hunting and perhaps sight- , that the differential did not manifest an effort to achieve as nearly as possible a fair distribution of costs. See 436 U.S. at 390 ("There is, to be sure, a contrasting cost feature favorable to the resident, and, perhaps, the details and the figures might have been more precisely fixed and more closely related to basic costs to the State."). The Court's rationale for rejecting the appellants' privileges and immunities challenge to the licensing scheme was that, in its view, the right to hunt elk is not fundamentaL Id. 388. seeing enjoyment. The nexus, however, is not remotely a necessary one. Limits on the total number of resident and nonresident licenses issued and on the number of animals that a licensee may kill accomplish the state's goal with far greater precision. 91 The constitutionality under the privileges and immunities clause of state prohibitions or ceilings on nonresident hunting turns on the relationship between such measures and two ends not critical but almost certainly significant to the happiness and prosperity of the people of the state-the conservation interest named above, and the objective of maximizing within the boundaries set by the latter interest the benefits that local residents currently derive from the wildlife in the state. 9 2 If the state can show that the prohibition or ceiling is part of a conservation effort carefully calculated to maintain the population of the hunted species, the discrimination survives. If it cannot, the law must fall. 93 A state's inability to document a past or prospective decline in wildlife population or its failure to regulate residents to the extent necessary for conservation purposes therefore would call for the invalidation of its law denying hunting privileges to all or some nonresidents.
IV. Corfield REVISITED Brainerd Currie once observed that the process of construing the privileges and immunities clause "got off to a bad start" 9 in the early circuit court decision of Corfield v. Coryell. 95 In this Article, I have attempted to show that this "bad start" is one from which the Supreme Court has yet to recover. The Court has remained faithful to the irrelevant distinction drawn by Corfield between fundamental and nonfundamental privileges and immunities. Moreover, perhaps as a reaction to Corfield's extreme suggestion that all residence classifications affecting fundamental rights are invalid, the Court before long embraced an unduly noninterventionist standard of review, a standard which persists today. I do not doubt that reasonable people-and Justices-may differ with my approach to the privileges and immunities clause. I am hopeful, however, that at a minimum I have succeeded in establishing that the time for the Court to step back and take a fresh look at the clause is long overdue.
